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RESOLUTION

Moreno, J.:

For resolution is the Motion for the Production of Material Evidence
in the Possession of the Prosecution I dated February 27, 2019 filed by
accused Juan Ponce Enrile to which an Opposition' dated March 5, 2019
was filed thereto by the prosecution (through the Office of the Special
Prosecutor).

In his Motion, Enrile prays that the prosecution be required "to
produce and permit the copying or photographing of any and all
documents"! pertaining to the items indicated in the 'Table,4 that formed
part of the Bill of Particulars submitted by the prosecution; as well as written
statement of any witness in relation to the matters indicated in this matriX0

Record, vol. XIX, pp. 201-210. / C
Opposition to Motion for the Production of Material Evidence, id. at 298-305. ID
Id. at 202.

4 Marked as Annex "A" of Enrile's motion.



Decision
People v. Enrile, et al.
SB-14-CRM-0238
Page 2 of6
x--------------------------------------------x

Citing Section 10, Rule 116 of the Rules of Criminal Procedure,
Enrile claimed that the matters mentioned in the appended matrix "constitute
evidence material to the case and which are not privileged x x x."s

In its Opposition, the prosecution objected to Enrile's motion
considering that the submitted Bill of Particulars already "embodies the
documents intended to be presented by the prosecution and has given the
accused sufficient information that would prevent surprise and allow him to
prepare for trial.l" It added that Enrile had already been furnished a copy of
the material evidence to support the charges against him during the
preliminary investigation.

The prosecution also argued that there was no sufficient basis to
"presume any suppression or alteration of evidence" since preliminary
conferences had already been conducted. It further added that the defense
would be apprised of the nature of the testimony of any witness and the
documents to be presented since it will "adopt the Judicial Affidavit Rule
which would include the documentary evidence to be utilized by a specific
witness."

THE COURT'S RULING:

After due consideration, the Court grants Enrile' s Motion for the
Production of Material Evidence in the Possession of the Prosecution.

Section 10, Rule 116 of the Revised Rules of Criminal Procedure
reads:

SECTION. 10. Production or inspection of material evidence in
possession of prosecution.- Upon motion of the accused showing good
cause and with notice to the parties, the court, in order to prevent surprise,
suppression, or alteration, may order the prosecution to produce and
permit the inspection and copying or photographing of any written
statement given by the complainant and other witnesses in any
investigation of the offense conducted by the prosecution or other
investigating officers, as well as any designated documents, papers, books,
accounts, letters, photographs, objects, or tangible things not otherwise
privileged, which constitute or contain evidence material to any matter
involved in the case and which are in the possession or under the control
of the prosecution, police, or other law investigating agencies.

This rule refers to the right of the accused to move for production or
inspection of material evidence in the possession of the prosecution (or any
investigating officer). It authorizes the defense to inspect, copy or
photograph any evidence of the prosecution in its possession after obtaining
the permission of the court. A motion showing good reasons for the granti7tg

5 Supra, note I at 202. ~
6 Supra, note 2 at 299. { ,

}1
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of the permission must be filed by the defense for this purpose, with notice
to all parties."

Section 10 is also one of the modes of discovery in criminal cases,
specifically given to the accused, the purpose of which is to prevent surprise,
suppression, or alteration of any written statements given by the complainant
and other witnesses in any investigation of the offense conducted by the
prosecution or any other investigating officers, as well as of any designated
documents, papers, books accounts, letters, photographs, objects or tangible
things, not otherwise privileged, which constitute or contain evidence
material to any matter involved in the case, which are in the possession of
the prosecution, the police or any other law enforcement agencies."

In order that an order for production or inspection may be issued, the
following requisites must concur: (a) there must be a motion showing good
cause therefor; (b) the documents must constitute or contain evidence
material to any matter involved in the case; and (c) the documents must be in
the possession or under the control of the prosecution, police or other law
investigating agencies."

All these requisites are present in the instant case. First, there can be
no dispute that the written statements, documents, etc. requested by the
defense to be produced for copying purposes are material in this case. The
prosecution, in fact, made the subject 'Table' part of the Bill of Particulars it
submitted to this Court. Corollarily, it was at the instance of the prosecution
that the items enumerated in the matrix had been brought to the Court's
attention, and made part of the records. Second, it is indubitable that the
documents are in the possession or under the control of the prosecution, as it
was through these documents that the prosecution had been able to arrive at
total amount of rebates, kickbacks or commissions (i.e., P172,834,500.00).
Finally, a good cause exists for the granting of Enrile's motion. It bears
noting that Enrile was charged with a heinous offense, whose conviction
carries with it the penalty of capital punishment. Verily, Enrile has absolute
control on how to go about his defense. If in his mind, he needed to inspect
or copy pieces of evidence (not privileged) which are material for him to
make an intelligent defense, then he is allowed by the Rules to ask for the
inspection or production of these documents. While the grant of a motion
under Section 10 is discretionary on the part of the Court, it cannot be
arbitrarily or unreasonably denied because to do so would bar access to
relevant evidence that may be used by the accused and hence, impair his
fundamental right to due process. 10 a

People lPhiliPPines, h. 110436, June 27,1994. Notably,
Section 10 was formerly Section 11 of Rule 116.
8 Pamaran, Manuel R., Revised Rules a/Criminal Procedure Annotated, 2012 ed., p. 407.
9 Gubat, Mangontawar., Revised Rules of Criminal Procedure Annotated, 2015 ed., p. 280.
10 See also Alberta v. Commission on Elections, G.R. No. 132242, July 27, 1999.
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There is a reason why the privilege under Section 10 of Rule 116 may
be exercised only by the accused: the prosecution has already at its disposal
the entire machinery of the government. When a person's life interest is at
stake in the proceeding, as in this case, all measures allowed by the Rules
must be taken to ensure the protection of his fundamental rights. We thus see
no reason to deny the accused the right to avail of the mode of discovery
under Section 10 for the purpose of enabling him to prepare for his defense.

We find unmeritorious the prosecution's argument that there would be
no more surprises during trial since it had already filed a bill of particulars
which already embodied the documents intended to be presented by the
prosecution.

It bears emphasizing that the right to move for a bill of particulars
under Section 9 of Rule 116 of the Revised Rules of Criminal Procedure and
the accused's privilege to avail for production or inspection of material
evidence in the possession of the prosecution under Section 11 are not
mutually exclusive, such that a resort to one does not preclude the right to
avail of the other.

The purpose of a bill of particular is to clarify vague allegations in the
Information to enable the accused to properly plead and prepare for trial. On
the other hand, the accused may move for the production or inspection of
material evidence in order to prevent surprise, suppression, or alteration.
We additionally note that the option under Section 10 allows the accused in
the discretion of the court to inquire into evidentiary matters. The
specification via a bill of particulars, on the other hand, is limited to a
specification of non-evidentiary matters.

We also find misplaced the prosecution's argument that the
production or inspection of material evidence was unnecessary since it will
use judicial affidavits in the presentation of its case, hence the defense would
be furnished and will be informed of the nature of the testimony of the
witness as well as the supporting documents. It bears pointing out that the
Judicial Affidavit Rule may apply to criminal cases if the maximum of the
imposable penalty does not exceed six years, or where the accused agrees to
the use of the Rule. We note that Enrile is charged in the present case with
plunder - a capital offense - which carries with it the penalty of reclusion
perpetua to death. Accordingly, the accused mayor may not agree to the
use of the judicial affidavit during trial.

We disagree with the prosecution's argument that Enrile's motion
seeks a premature presentation of its (prosecution's) evidence. We recall
that the Supreme Court in Juan Ponce Enrile Enrile v. People of the
Philippines 11 enumerated the following requested details which were the;

11 G.R. No. 213455, August 11,2015 (Decision). I?"
)()
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proper subjects of a bill of particulars: the particular overt act/s alleged to
constitute the "combination" and "series" charged in the Information; a
breakdown of the amounts of the kickbacks and commissions allegedly
received, stating how the amount of ~172,834,500.00 was arrived at; a brief
description of the 'identified' projects where kickbacks and commissions
were received; the approximate dates of receipt of the alleged kickbacks and
commissions from the identified projects; the name of Napoles' non-
government organizations (NGOs) which were the alleged "recipients and/or
target implementors of Enrile's PDAF projects;" and the government
agencies to whom Enrile allegedly endorsed Napoles' NGOs. These details,
according to the Court, were not evidentiary; rather, they are facts that the
evidence will prove at the trial. 12 Significantly, the High Court also
enumerated the details which were not required to be specified with
particularity by the prosecution.

Pursuant to the Supreme Court's ruling, the prosecution submitted a
bill of particulars, appending the subject matrix that itemized the following
details: Special Allotment Release Order (SARO) Number; Date; Amount of
SARO; Project Activities; Implementing Agencies; Non-Government
Organization; Project Cost; Rebates; and Dates of Receipt of Kickbacks and
Commissions. Notably, the requested details not allowed by the Supreme
Court to be specified in G.R. No. 213455 were not stated in this 'Table.' If
at all, Enrile's request in the present motion is limited to the evidence
corresponding to the details which the Supreme Court permitted to be
disclosed via a bill of particulars. We therefore see no premature disclosure
of evidence on the part of the prosecution in allowing Enrile to obtain or
photocopy pieces of evidence relating to matters disclosed by the
prosecution itself.

We emphasize that our ruling to grant the present motion is limited
only to the documents that have relation to matters specified in the matrix
appended to the prosecution's bill of particulars. The prosecution is not
directed to disclose matters disallowed by the Supreme Court to be specified
with particularity in G.R. No. 213455. At any rate, the parties during pre-
trial will have the opportunity to mark their respective pieces of evidence
(testimonial and documentary). The presentation of the parties' respective
pieces of evidence is mandatory since any evidence not presented or marked
during the pre-trial conference shall not be admitted during the trial.

WHEREFORE, in light of all the foregoing, the Court GRANTS the
Motion for the Production of Material Evidence in the Possession of the
Prosecution filed by accused Juan Ponce Enrile which is limited to the
evidence corresponding to the details which the Supreme Court permitted to
be disclosed via a bill of particulars.

?7
12 See G. R. No. 213455 April 12, 2016 (¥",olution). fob
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SO ORDERED.

Quezon City
I ~ \ )7 I _

WE CONCUR:

ITO R. FERNANDEZ
ssociate Justice


